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REPRESENTATION 


Commulsar-Courts. 


T Liſefulneſs and Neceſſity of Commiſſar-Courts, both for the Convey- 


N 


ance of Moveables, & Deciſion of Actions competent to theie J udicatures, 

is ſo well known, that it were unneceſſary, to Reptelent the Coutcquen» 

ces, that might ariſe by the Suppteſſion ot theſe Coui ts: Vet in teſpèct, 
that the Nature of the Judicature, the Methods of their Procedure, and Subject 
anent which they are Verſant, are beſt known to Lawyers, and that the Abuics 
and ExaQions of ſome Commiſſars within the Kingdom, may have created Preju= 
dices in the minds of ſome of the Leidges, to whom the Rite and the Uletul- 
neſs ot theſe Courts are not known: I herefote, the Prejudices againſt them, may 
be thus obviated and removed, TEE 

As 1, Theſe Courts have been conſidered by ſome, as 2 Conſequence of 
Popery, or Epiſcopacy: And therefore, thatthey ought to be Abouſhed with 
Biſhops, | "TW 

2. That the Confirmation of Teſtaments, or other Proceſſes competent to 
them, may be remitted to other Interior Ccurts , relerving tuch as are of 

the greareſt Importance, to the Lords of Seſſion, 8. Ns 

It is anſwered, 1. That Cemmiſſariots had not the leaſt dependance upon FE piſco- 
pacy at their Erection, ſor at the Reformation when Popery was aboliſhes, all the Ot- 
ficials Offices which depended upon that Clergy, were allo extinguiſhed, & in place 
thereof the Commiſſariot of Zdi»bargh was then creed, with an inimeoiat Ce- 
pendance upon the Crown, ſo that theſe Commiſſars had neither tlie Ille when 
Epiſcopacy prevailed, nor did any ways. depend upon Biſhops z and by their Ere- 
ctton, there was little or nothing left ro other Commiſſars through t lie k 1vg- 
dom, either as to Juriſdiction or Emolument; and the Forms ot the JuCicatuie, 
als well as the Juriſeiction, and Execution of the Decreets thereof, weie u Hol- 
ly altered trom what was practized by the Officials, ſo that there remained vo- 
thing Ecclefiaſtick in the Judicature, but that the moſt fayourable Caſes we: e 
Remitred to it, which Piety and com mon Honeſty requited to be managed and 
diſpatched with the greateſt Care, Tenderneſs and Diligence. 

The Commiſſats of Zdinburgh continued to enjoy a general Juriſcictiou 
over the Kingdom from their Erection in 21 1560, till Epiſcopacy 
was Eſtabliſhed in the year 150; and the ſame Parliament 1592, which 
did fully cM ee did Ratifie the Con miſſariot of EAA. ;h,as ap- 
pears by the. 25th Act of the printed Index of the uoprinted Acts ol that Patlia- 
ment, | „„ ec | 

The Quors of Teftzments were exacted and applyed to the Lords of Seffion, 
after the aboliſhing of Popery, till the year 1609. : and by a Clauſe oi the ſixth 
Act of the Paliament holden that year 


the Quots were appointed to be 
the ſeveral Arch · Biſhopt and Biſhops, Q appointed to be payec to 
A 


| 0 

At the Eſtabliſhment of Epiſcopacy the ſaid year, Commiſſars were appointed 
to confirm all Teſtaments within their reſpective Diocies,and the Arch- Biſhops and 
Biſhops obwined the Quots thereof, as is fully expreſt in the ſixth AR Parl. 160g, 
but the Parliament had that regard to theprivat Right of the Commiſlirs of Fan- 
. oa inOffice,aad even to their Succeſſois, that nodiſmembration of _ | 
riſdiction of that Court could be obtained, till the commiſſats of Edinburgh, their 
conſent were firſt procured, and areaſonable Satisfaction made to them and their 
Succeſſors; and to this end the Arch · Biſhops and Biſhops upon the one part, and 
the ſaids Commiſſars upon the other, entered into a Submiſſion arient what latiſ- 
faction ſhould be made to them, whereupon there followed a Decreer Atbitral 
upon the day of Func 1609, | 

| Thereafter the Commiſlars Offices were always during Life, and the Court was 

ſtill a civil judicature, without any other Dependanceupon the Biſhops, than that of 
Preſentation,and — 1 ol Quots: And thereſore, during the Su pprefſion of Epiſe - 
copacy,thecommiſlars did continue in the ſameCondition,oaly depending upon the 
Croin,and when Biſhops werereſtored in the year 1662,though all other Deedsto - 
their * xp. 9Y the year 1637, were reſcinded, yet the Rights of the ſeveral 
Commiſlars Offices, were expreſly R atified, | 
When Presbitry was laſt eſtabliſhed in this Kingdom, there being then greater 
Exa&ions in theſe Courts, than at this time, there was a Deſign to have Suppreſt 
that Judicature, on the ſame Grounds formerly mentioned, but the Caſe being 
fully confidered, it was found, that the Court had no Dependance upon Z. 
piſcopacy and that the uſe thereof, was ſo wniverſally Diſſeminat through our Law, 
that any Invafion upon the ſame, would in conſequence, have overru:ned the 
moſt neceſſary Foundations thereof And therefore, they did continue, during 
all the time of Presbitry. | . 
3. | The fame Grounds that did formerly fatisfie the Parliament, That the 
Commiſſariots could not be ſuppreſſed, by annexing of their Offices to Sheriffs 
or Lords of Seffion, muſt ſtill ſatis fie. | 5 

For 1. It is to be conſidered, That the annexing their Offices to another 
Judicatufe, doth import, the neceffity of the being of that Othce : and ſeing 
the Office muſt ſtill continue, it is moſt juſt, that it do remain in the perſons of 
thoſe, who have fitted themſelves for their Imployments, and who have ac- 
quired theſe Offices; for moſt onerous Cauſes _—_ life; So that albeit the 

blick Intereſt of the Nation, might preponder the Intereſt of a privat Par: Ys 
5 far as to ſuppreſs an unneceſſar Office , yet the ſecurity of privat Right, doth 
tequire, that ſo much of that Office as doth remain, ſhould pertain to theſe 
who are legally poſſeſt of it, rather then to be gratuitouſly given to others, 
who have no claim to it. 5 | 

2, Sher iffſhips and Regalities, are oftimes heretable; and ſuch as are not ſo, 
are not ſupplied by perſons choſen, upon any conſideration of their fitneſs or ca- 
pacity, in the Deciſion of Matters of Law, the Buſineſſes that falls before them, 
being commonly poſſeſſory, or cencerning the Peace of the Country, which are 
not of lritricacy ; whereas the moſt nice, delicat and preciſe Debates in our 
Law, do ariſe upon theſe Subjects, which properly are ri ed to the Commiſſa- 
riots, as the Conyeyances of Moveables,in which a thouſand delicat Debates do a- 
riſe, which have never yet fallen under the Deciſion of any other Court; and the 
particular knowledge of this great Branch ofour Law, is preſerved by the pratice 


of Commiſſarioti, to which the Lords have no ſmall regard; And are altogether un- 
known to other Inferior Judges within this Kingdom. 10 
Ec 


The Debates alſo ariſing anent 11 ſubtile and various; as moſt of 
all the Caſes that are particularly reſerved to Commiſlariots, and could not be 
fitly determined by any other [oferior Judicatute; neither can theſe caſes be 
| properly decided by the Lords of Seſſion , becauſe of the multiplicity of Bu. 
kneſs depending before them, which would render Parties attendance mo 
chargeable and expenſive, Whereas, many Affairs concerning Orphants, Wi- 
| |[dows and poor people, cannot admit of delay, nor bear the neceſſar Er- 
/ [pence of ſuch Proceſſes before the Lords z and therefore the Commiſſari 
do, and muſt proceed Seſſion and Vaccance , as Affairs occur; and their 
Summonds are peremptor without continuation : So that Parties have always 
their proper Judge at hand, which would all be contrare, if the Cognition of 
theſe Matters were taken to the Lords. | 1 
3. There is no Nation that wants a particular Judicature, for Conſiſtorial 
matters: So that the ground of Clamour being only in relation to the abuſes, 


| | and exorbitant eractiom of ſome Commiſſars, the natural conſequence is only to 


Regulat their Rates; for which effe&, ſeveral Commiſſions have been granted, 
and the Commiſſars are fully fatisfied; that there be an effectual courſe for Regus 
lation, both of the Dues of Teſtaments, (which is ſpecial in their Courts ) 
and of ordinar AQions, wherein their caſe is common with ocher Judicatures, 
and that in the ſaids Regulations, there be a due regard had both to the reaſon» 
able eaſe of the Leidgeszand. alſo that there be a competent Emolument laft to the 
poſſeſſots of theſe Offices which may enable them to the diligent and faithful 
Exerciſe thereof, and may encourage others of good capacity to breed and fit 
themſelves for the diſcharging of the ſame; For if ſome competent Emolument do 
not remain, it cannot be expected, that ſuch as are moſt fit and proper for 
theſe Offices, will imploy their time improfitably in them, whereby they will 
fall in the bands of Ignorant, Unkilful perſons; which will be very prejudicial 
to many perſons, whoſe affairs , moſt neceſſarly fall to be confidered in theſe 
Courts, and that which was moſt Grievous and Burdenſom to the Leiges, was, 

1. The Quots of Teſtaments, which of all other Charges, was moſt unwilling- 
ly paid; And by the aboliftiing of Epiſcopacy; is now laid aſide; And next, 
the ſummar Charges of Horning, formerly given to Confirm Teftaments, which 
by thelate AR of arliament are diſcharged. So that a reaſonable Regulation of 
the ordinary Dues, payable to the Commiſſars , will disburden the Leiges of 
all that was grievous in that Court, and ſet known bounds to any particular Com- 
miſlars who have been uſed to exorbitant Exactiom, who were moſt part theſe 
who were at greateſt diſtance from the Seat of Juſtice, whereby the Leiges had 
neither Information of what might be juſtly exacted, nor could without great 
charge obtain Redreſs, which by ſome living in theſe Bounds, was 1 up- 
on as the practices of all the Commiſſars of the Kingdom; 


